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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CHARLES AKNIN and AKNIN CORPORATION, 


Plaintiffs, 
-against- Civil Action File No. 
ARTHUR PHILLIPS, JR., ARMAND : 
GIANUNZIO, JOSEPH NATARO, DANIEL COMPLAINT 
NATCHES, EMILIO A. DE D'BRAMO, : i 


HENRY A. GRUSE, ANGELO C. MUSTICH, i 
LOUIS LIFRIERI, THOMAS FORTE, MICHAEL : 
ROTH, EDITH SIDEMAN, "JOHN DOE,” 
"RICHARD ROE" and "THOMAS HOE," 


Defendants. 


Plaintiffs, by their attorneys, Butler, Jablow € Geller, for 


their complaint in this action, allege as follows: 


FOR_A FIRST CAUSE OF ACTION 


1. This cause of action is for declaratory and injunctive 
relief and also for money damages and arises under the First, Fifth 
and Fourteenth Amendments to the Constitution of the United States and 


under Sections 1983 and 1985 of Title 42 of the United States Code. 


2. Jurisdiction is conferred on this Court by 28 U.S.C. 


§ 1343. 


3. At the times mentioned ¡aerein, plaintiff Charles Aknin 
was and now is a citizen and resident of the Village of Mamaroneck, 


County of Westchester, State of New York, and the president and a stock- 
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holder of plaintiff Aknin Corporation. 


m 4. At the times herein mentioned, plaintiff Aknin Corporation 
was and is a corporation organized and existing under thə laws of the 
State of New York, with its office and place of business at 1521 East Post 


Road in the Village of Mamaroneck (hereinafter the "Village"). 


5. On information and belief, at the times herein mentioned, 
defendant Arthur Phillips, Jr., was and now is the Mayor and a residənt 
of the Village, defendant Armand Gianunzio was and now is the Village 
Manager and a resident of the Village, defendant Joseph Nataro was and 
now is the Village Attorney and a resident of the Village, defendants 
' Daniel Natches, Emilio A. De D'Bramo and Angelo C. Mustich, were 
and now are members of the Board of Trustees and residents of the 

' Village, defendant Louis Lifrieri was and now is the Police Chief and a 
resident of the Village, defendant Thomas Forte was and now is the Build- 
ing Inspector and a resident of the Village, defendant Michael Roth was 
and now is a resident of the Village, defendant Edith Sideman was and now 


‘is a resident of the Village, and defendants. "John Doz," "Richard Roe" 


and "Thomas Hoe" were and now are other residents of the Village whose 
name” are presently unknown to plaintiffs. On information and belief, at 
the times herein mentioned until in or about March, 1975, defendant 


Henry A. Gruse was a member of the Board of Trustees and a resident 


of the Village. 


è i 6. In or about January, 1974, plaintiffs decided to discontinue 
a restaurant they had theretofore operated at their place of business and 


to op2n a discotheque at the premises. 
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7. Thereafter, plaintiffs duly filed plans for the altcration 
of the premises with all authorities having jurisdiction of such matters, 
duly caused alterations to be made in accordance with those plans, and 


duly obtained a certificate of occupancy to operate a discotheque. 


8. At or about the beginning of April, 1974, plaintiffs 


opened their discotheque for business under the name of "Zazou." 


9. Plaintifís' discotheque was an immediate success and 
during the months of April, May and June, 1974, it earned for the cor- 
porate plaintiff an average net profit of approximate!; $10,000 per month, 


after payment to the individual plaintiff of a salary of $550 per week. 


10. Flaintiffs' discotheque, however, attracted patrons who 
were of an age, socia! and economic group substantially different from 
that of the residents of the area, and for that reason the presence of 


the discotheque was resented by the residents. 


i 
i 


11. Accordingly, some of the residents, including those : 


| 


who are defendants in this action, began to exert pressure on the dzfendants 


‘who are public officials to do whatever the latter could to close down 


constitutional conspirw -y and acts hereinafter set forth. 


t 


plaintiffs' discotheque, and such pressure gave rise to the illegal and un- 


12. Comn-ucing at or bout the beginning of July, 1974, 
and continuing te the present day, defendants, individually and in con 
p-kacy with each other, have taken action to close down plaintiffs' dis- 
coti:que and otherwise to deprive plaintiffs of rights, privileges and im- 
mur tios secured to them by the Constitution and the laws of the United 
States, the equal protection of the laws and equal privileges_and immuni- 


ties thereunder. < 
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13. At or about the beginning of July, 1974, defendants 


- ıı attempted to close down plaintiffs' discotheque on the pretext that the 
building in which the discotheque was located was in a dangerous condi- 
tion by reason of certain conditions that officials of the Department of 


Labor of the State of New York had found upon inspection of the premises. 


14. On or about July 2, 1974, without prior notice to 
plaintiffs, defendants, acting through officials of the Building Department 
of the Village, revoked the certificate of occupancy of the building in 
which plaintiffs' discotheque was located and posted a Sign outside the 


building that it was closed because of a "dangerous condition." 


15. When, beca':se of the approaching Juiy 4th weekend, 
; plaintiffs refused to close down their discotheque, defendants, acting 
i through the Police Department of the Village, caused the individual 


plaintiff to be charged with maintaining a criminal nuisance. 


16. The individual plaintiff was subsequently acquitted of 
the aforementioned charge of maintaining a criminal nuisance after trial 


by jury. 


17. On or about July 7, 1974, plaintiffs did in fact close 

t! down their discotheque, and they kept it closed until on or about July 

19, 1974, during which time they duly completed the alterations prescribed 
i by the Department of Labor of the State of New York, both to the satis- 

i faction of that Department and of the Building Department of the Village, 


and they received permission from the latter Department to re-open their 


-A6- 


COMPLAINT 


discotheque. 


18, When, however, on or about July 19, 1974, plaintiffs 
re-opened their discotheque, defendants, acting through the Police De- 
partment of the Village, caused the individual plaintiff to be charged 
with the first of numerous violations or alleged violations of two ordinances 
of the Village, and since that time defendants have caused the individual 
plaintiff to be charged with similar violations on various occasions, the 


most recent of which took place in or about May, 1975, 


19. One of the aforementioned ordinances, which is set 
forth in Chapter 4, Section 10, Subdivision 5, of the Ordinances of the 
Village, contains, among other tnings, provisions prohibiting or purporting 
to prohibit the playing of music or dancing in establishments licensed 
under the ordinance between the hours of 1:00 a.m. and 8:09 a.m. on 
weekdays and between the hours of 2:00 a.m. and 8:00 a.m. on Saturdays, 


Sundayx* and legal holidays. 


20. The second of the aforementioned ordinances, which is 
set forth in Chapter 4, Section 8, Subdivision 3(b), of the Ordinances of 
the Village, contains, among other things, provisions prohibiting or 
purporting to prohibit noise emanating from any premises in the Village 
which can be ard at a distance of more than 100 feet from such RRRS 

21. The aforementioned ordinance limiting or purporting to 
limit the hours for the playing of music and dancing violates the rights 
reserved to plaintiffs and others Similarly situated under the First, Fifth 


and Fourteenth Amendments of the Constituti 1 > United States, in 


_tnat, among other things -- Ais 


AT» 
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la) it restrains them from engaging in normal forms 
of expression and following normal social, cultural and business pursuits 
that are beyond the powers of any of the defendants or any other govern- 
mental authorities or persons to regulate, especially in the absence of 
any reasonably perceived danger to the health or welfare of the citizens 
of the Village, not present in the circumstances of this case; 

(b) it is discriminatory or open to discrimination in 
its application in that it permits the authorities of the Village having 
jurisdiction in such matters to extend the hours for the playing of music 
and dancing in individual establishments on "special occasions," without 
setting forth any definition of "special occasions" or any procedures 
for the hearing and d2termination of applications relating to such occa- 
sions; 

(c) it fixes hours for the playing of music and dancing 


arbitrarily and capriciously. 


22. Moreover, defendants have caused the aforementioned 


ordinance limiting or purporting to limit the hours for the playing of 


t 


music and dancing to be applied against plaintiffs in a manner that violates 


the rights reserved to plaintiffs under the Fifth and Fourteenth 


Amendments to the Constitution of the United States, in that at the time 


¡¡ the ordinance was first invoked against plaintiffs it was not otherwise 


i being enforced by defendants or any othe persons having jurisdiction of 


such matters, and had not been enforced for many years. 


23. At the time the aforementioned ordinance limiting or 
purporting to limit the hours for the playing of music and dancing was 


: first invoked against the individual plaintiff, there were several establish- 


-A8- 


ments in the Village other than plaintiffs' discotheque that were know ay. 
defendants to be operating in daily violation of the terms of the ore ne, 
but none of those establishments or the individuals who owned or operated' 
them were charged by defendants or by any other persons having jurisdios 
tion of such matters: with any such violation until several weeks after the 
individual plaintiff was first chargea with such violations, by which time 


defendants had become aware that their failure to act against establish- 


ments other than plaintitfs' discotheque was additional proof, if such was 


necessary, that they were guilty of selective prosecution of the individual ; 


plaintiff. 


24. On information and belief, the aforementioned ordinance 


limiting or purporting to limit the hours for the playing of music and 

‘ dancing had not been enforced by the defendants who are officials or other 

persons having jurisdiction of such matters, or their predecessors in 

'l office, at any time during the approximately 40 years since the ordinance 
had first becoinse effective, and the one occasion -on which it had been 

ı enforced had taken place more than 10 years prior to the date the in- 


dividual plaintiff was first charged with a violation of the ordinance. 


25. The aforementioned ordinance prohibiting or purporting 
to prohibit noise violates the rights reserved to plaintiffs and others 
sii..ilarly situated under the First, Fifth and Fourteenth Amendm>:nts to 
the Constitution of the United States, in that it imposes an arbitrary, 
capricious and unnecessary restraint upon all forms of communication or 

pressicu by sound in a manner that is vague, over-broad and uncenne sted 
- ! with ou» scientific, medical or other reasonable standards for the de- 


termination of what is or should be deemed to be noise harmful to the 
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26. In addition to the foregoing, defendants have caused 
the individual plaintiff to be prosecuted under both of the aforementioned 
ordinances in a manner that violates the rights reserved to him under 
the Fifth and Fourteerth Amendments to the Constitution of the United 
States in that defendants have prevented the individual plaintiff from 
having a fair trial of the charges brought against him for violation of 
the ordinances, end they have otherwise prevented him from having the 


benefits of due process. 


27. After the individual plaintiff was first charge with 
violation of the aforementioned ordinanc2s ard before his trial therefor, 


both plaintiffs were the subject of widespr- 1d sdy rse publicity within the 


Village, in the local newspaper and other mc ‘tia «ad in public meetings. 


28. Moreover, before the indiv. al plaintiff was first 
brought to trial on some of the aforementioned charges, both he and ine 
corporate plaintiff had filed notices of claim of damages .in excess of 
$2,009, 000 against some of the defendants in this action and also against 


the Village. 


29. Under the circumstances, it was and is impossible for 
the individual plaintiff to obtain a fair trial on any of the aforementioned 


charges within the Villa 


30. Nevertheless, when the individual plaintiff was first 


brought to trial on some of those charges in the Village Court of the 


Village, defendants, through their attorneys, caused the application of 
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the individual plaintiff for a change of venue to be opposed vigorously, 
and such application was denied, and the individual plaintiff was tried, 


convicted and fined in the sum of $1, 200. 


31. At the present time, the individual plaintiff remains 

charged with violations of both of the aforementioned ordinances, and, 
on information and belief, in the absence of the declaratory and injunctive 
' 
relief requested in this complaint, he will be brought to trial in the 
j 
Village, convicted and fined for those remaining violations. : 
i 
1 


32. On information and belief, in the absence of the declara 


' 
t 


tory and injunctive relief requested in this complaint, the individual plain- 
tiff will from time to time be charged with additional violations of the 
aforemeationed ordinances, and will be tried, convicted and fined for 


such violations. i 


33. From the date the individual plaintiff was first charged 
with violatices of the aforementioned ordinances, and solely as a result 
of those charges and the prosecution of the individual plaintiff thereunder, 
and because plaintiffs were thereby coerced into closing down their dis- i 
cotheque during the hours prescribed in the aforementioned ordinance 
limiting or purporting to limit the hours for the playing of music and 
dancing, and because plaintiffs have also been coerced on numerous 
occasions, even while their discotheque was open to the public, into 
re-adjusting the sound level of the music played for the benefit of their ; 
patrons, plaintiffs! discotheque has steadily lost patronage and income, 
and its profits have steadily declined to the point where in the last several 


months the discotheque has operated at a loss. 
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34. In addition to the aforementioned loss oí profits, plain- 
tiffs have necessarily been obliged to spend and have actually spent large 
sums of money for attorneys' fees and other expenses in the defense of 


the aforementioned charges brought against the individual plaintiff. 


35. Inthe absence of the declaratory and injunctive relief 
requested in this complaint, plaintiffs will be forced to close down their 


discotheque permanently, at a tremendous loss to them and each of them. 


36. In the respects hereinabove set forth, defendants 


and each of them have acted wilfully and maliciously, with the intent 


of closing down plaintiffs' discotheque permanently and otherwise discrim- 


inating against plaintiuifs and depriving them of the equal protection of 
the laws and equal privileges and immunities thereunder, and with the 


knowledge that plaintiffs would thereby suffer irreparable damage. 


37. By reason of the foregoing, plaintiffs have in fact been 
deprived of rights, privileges and immunities secured to them by the 
Constitution and laws of the United States, the equal protection of the 
laws and equal privileges and immunities thereunder, and they have 
suffered and will suffer irreparable damage for which there is no ade- 


quate remedy at law. 
FOR A SECOND CAUSE OF ACTION 
A has A 8 


38. This cause of action arises under Article I, Sections 
1, 6, 7, 8 and 11, of the Constitution of the State of New York, under 
Section 50 of the General Municipal Law of the State of New York and 


under the common law of that State. 


39. Jurisdiction is conferred on this Court under the doctrine 


of pendent jurisdiction. 


COMPLAINT 


40. Plaintiffs repeat each and every allegation contained in 
paragraphs 3 to 37, inclusive, of this complaint, with the same force and 


effect as if fully set forth herein. 


41. The aforementioned ordinance limiting or purporting to 
limit the hours for the playing of music and dancing violates the rights 
reserved to plaintiffs and others Similarly situated under Article L 
Sections 1, 6, 7, 8 and 11, of the Constitutioz of the State of New York 


for all of the reasons set forth in paragraph 21 of this complaint. 


42. Defendants ‘have caused the aforementioned ordinance 
limiting or purporting to limit the hours for > playing of music and 
dancing to be applied against plaintiffs in a manner that violates the 
rights reserved to plaintiffs under Article I, Sections i, 6, 8 and 11, 
of the Constitution of the State of New York for all of the reasons set 


forth in paragraphs 22, 23 and 24 of this complaint. 


43. The aforementioned ordinance prohibiting or purporting 
to prohibit noise violates the rights reserved to plaintiff and others 
Similariy situated under Article I, Sections1,6,7 and 8, of the Constitu- 
tion of the State of New York for all of the reasons set forth in para- 


graph 25 of this complaint. y 


44. Defendants have caused the individual plaintiff to be 
prosecuted under both of the aforementioned ordinances in a manner that 
violates the rights reserved to him under Article I, Sections 1, 6 and 11, 


oí the Constitution of the State of New York for all of the reasons set 


` forth in paragraphs 26, 27, 28, 29 and 30 of this complaint. 
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Each plaintiff has duly made and served upon the də- 
fendants who are public officials a notice of claim relative io the acts 
and conspiracy that are the subject matter of this action pursuant to 


Section 50(e) of the General Municipal Law of the State of New York. 


46. More than 30 days have elapsed since the service 
such notices of claim, “nd adjustment or payment thereof has been 


neglected or refused. 


Wherefore, plaintiffs request judgment as follows: 

(a) Declaring the aforementioncd ordinance limiting or 
purporting to limit the hours for thə playing of music and dancing, which 
is set forth in Chapter 4, Section 10, Subdivision 5,of the Ordinances 
of the Village of Mamuroneck, to be in violation of both the Constitutions 
of the United States and of the State of New York; 

(bo) “:claring the aforementioned ordinance prohibiting or 
purporting to prohibit noise, which is set forth in Chapter 4, Section 8, 
Subdivision 3(b), of the Ordinances of the Village of Mamaroneck, to be 
in violation of both the Constitutions of the United States and of the State 
of New York; 


(c) enjoining, during the pendency of this action and permanen 


ly thereafter, defendants and each of tham, and their respective agents, 


representatives and employees, from taking any action against plaintiffs 
or either of them or any other persons similarly situated under the afore- 
mentioned ordinances or either of them; 

(d) awarding plaintiffs compensatory damages in the amount 
of One Million Six Hundred Thousand Dollars ($1, 690, 000); 


(e) awarding plaintiffs punitive damages in the amount of 
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One Million Dollars ($1, 000, 000); 


(f) awarding plaintiffs their costs and disbursements in this 


action, including their reasonable ittorneys' fees; and 


(g) granting plaintiffs such other and further relief as to 


this Court may seem just and proper. 


Dated, New York, New York 
July 1, 1975 


BUTLER, JABLOW & GEL LER 
Attorneys for Pl org 


1 y ' 
AS = J, YA Cf i 
/ PAN 


Staniey Geller 7 ) 
A Member ʻof the Firm 


Office and P. O. Address 
400 Madison Avenue 

New York, New York 10017 
(212) 755-2040 
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AFFIDAVIT OF LOUIS C. FIELAND IN SUPPORT 
OF MOTION TO DISMISS CUMPLAINT AS TO DE- 
FENDANT EDITH SIDEMAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES AKNIN and AKNIN CORPORATION, 


Plaintiff, Civil Action 
File No. 75/3231 
~again-t- Cé-L- 3-) 


ARTHUR PHILLIPS, JR. NZ AFFIDAVIT 
JOSEPH NATARO, \TCH 

DE D'BRAMO, 

MUSTICH, LOUI. ] 

MICHAEL ROTH, ED, IDEMAN 

"RICHARD ROE" and HOMAS 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


LOUIS C. FIELAND, being duly sworn, deposes and says: 

I am of counsel to Zimmer, Fishbach 4 Herta.., 
attorneys for the defendant, Edith Sideman, herein. This 
affidavit is submitted in support of that defendant's motion 
to dismiss the complaint herein for failure to state a clain, 
pursuant to Rule 12 of the Federal Rules of Civi’ Procedure, 
and for summary judgment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure. This affidavit is submitted by 
counsel rather than by the defendant because the instant motion 
essentially involves an issue of law only. 

The complaint herein contains two causes of action. 
The first cause of action “is for declaratory and injunctive 
relief and also for money damages and arises under the First, 
Fifth and Fourteenth Amendments to the Constitut ‘on of tre 
United States and under Sections 1983 and 1985 of Title 42 


of the United States Code." 


iT _— g OU ~ F 5 OPPI 
OF MOTION TO DISMISS COMPLAINT. AS TO DE- 
. FENDANT EDITH SIDEMAN 


The second cause of action does not clearly indicate 


paragraph "38" of the complaint states: 
"38. This cause of action arises under Article I, 
Sections 1, 6, 7, 8 and 11, of the Constitution of the 
State of New York, under Section 50 of the General 
Municipal Law of the State of New York and under the 
common law of that State." (Emphasis ours) 

The only place where the defendant, Edith Sideman's 
name is mentioned in the complaint is in paragraph "5" wherein 
it is alleged: "defendant Edith Sideman was and now is a 
resident of the Village". 

As a resident only, it is difficult to conceive how 
the defendant, Edith Sideman, can be invoived in a cause of 
action ¿rising under the Constitution of the Uni'ed States or 
of a violation of any state or federal law by public officials 
or by any public law being in conflict with any constitutional 

provision, either federal o ate. 

It is undoubtedly «ive that in paragraph "11" of the 

complaint, the plaintiff alleges: 

"ll. Accc~"ingly, some of the residents, including 
those who ar” d«“endants in this action, began to exert 
pressure on tne defendants who are public officials to do 
whatever the latter could to close down plaintiff's 
discotheque,and such pressure gave rise to the illegal 


and unconstitutional conspiracy and acts hereinafter 
set forth." 


the relief sought under that particular count. However, 


However, it is apparent that any resident has a right, 
and even a constitutional right, to "exert pressure" on any 
public official provided, of course, that such pressure is not 
exerted in any illegal manner. Obviously, the foregoing quoted 
extract from the complaint makes no such allegation. Further, 
the allegation that “such pressure gave rise to the illegal and 

. ; unconstitutional conspiracy and acts hereinafter set forth" 
adds no legal substance to the comrlaint. In civil law, a 
"conspira y" is no independent wrong; it is in ultimate effect 
a rule of evidence (Donovan v. Board of Elections of Nassau 


County, 67 Misc. 2d 460, 324 N.Y.5.2” 328,631). 
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The complaint should be dismissed andá summary judgment should 


be granted ir favor of the d.fenrant and against the plaintiff. 


Pa 


A 


LOUIS C. FIELAND 


LA 


— 


Sworn to before me this 


¿E day of September 1975. 


` 


CA r 
KOS C A 
Bard Acce. fit 


MURIEL COLLIGAN 
Rotary Public, State of New York 
No. 41-5761555 
} Quelified in Queens County 
Commission Expires March 30, 1976 
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UNITED STATES DISTRICT COURT 
¡ SOUTHERN DISTRICT OF NEW YORK 


T a last a 


CHARLES AKNIN and AKNIN CORPORATION, 


| Plaintiffs, 
. 75 Civ. 3231 (CLB 
| -against- | 
AFFIDAVIT IN 
| ARTHUR PHILLIPS, JR., ARMAND GIANUNZIO, : OPPOSITION 
| JOSEPH NATARO, DANIEL NATCHES, EMILIO A. er 
| DE D'BRAMO, HENRY A. GRUSE, ANGELO C. 
! MUSTICH, LOUIS LIFRIERI, THOMAS FORTE, 
MICHAEL ROTH, EDITH SIDEMAN, "JOHN DOE", 
[3 
| 
{ 
| 
| 
| 
: 


"RICHARD ROE" and "THOMAS HOE", 


| 
| Defendants. 
| 


: STATE OF NEW YORK ) 

$ 88.3 
PARA OF NEW YORK ) 
1 


CHARLES AKNIN, being July sworn, deposes and says as 


1. I am the individual plaintiff in this action. I submit this 


affidavit in opposition to the motion of defendant Edith Sideman for an 


order pursuant to Rules 12 and 56 of the Federal Rules of Civil Procedure; 


‘dismissing the complaint herein s against that defendant for alleged 


a to state -a claim upon which relief can be granted and for summar 


|: judgment in favor of the aforementioned defendant. 


| 
] 


2. At the beginning of 1974, through the plaintiff corporation, 


of which I am tne president and one of the two chief stockholders, my 


¡wife being the other stockholder, 1 was operating a French restaurant 


¡on East Post Road in the Village of Mamarcneck, Because of the gasoline 


i 
1 
$ 
| 
i 
| | 
| 
li -A19- 
¡ 


AFFIDAVIT OF CHARLES AKNIN IN 
. OPPOSITION TO MOTION 


fi shortage, the rising prices of food and other unfavorable conditions, 1 
decided to terminate the restaurant business and open a discotheque. 
Accordingly, I arranged to have alteration plans prepared and filed with 

| the Building Department of the Village of Mamaroneck, and, when those 
plans were approved and a building permit had been issued to my ine 
poration, I arranged for the conversion of the premises from restaurant 
to discotheque. The alterations were completed according to the plans, 
and they were approved, and a new certificate of occupancy was issued 


for the premises. 


3. The discotheque opened in April 1974, and was an im- 
mediate success. In the first two months in which it was in operation, 
it earned a net profit of approximately $3,500 per week. On the other 
hand, it attracted a relatively young group of people, who were different 


in many ways from the residents of the area in which it was located.* 


| 
| 
| 
| 
| 
| 


| g 
| 

| 

: J 


¡ Moreover, although the area is zoned for use for commercial purposes, 
it is `n the border line of a residential area. Some of the residents, 


therefore, took offense at the operation of the discotheque in their neighbor- 
1 
hood, and they were particularly troubled by some of the activities of the ! 


customers of the discotheque when, in the early hours of the morning, 


| the latter left that establishment. Cf course, I have no way of controlling 


j the activities of customers once they leave my place of business. 


4. In any event, the residents, who include Mrs. Sideman 


| and such influential people as dafendant Michael Roth, the Chairman of 
¡the State Liquor Authority, began exerting pressure on the officials of 


the Village to take action that would result in closing down the discotheque, 


| which is to say they started the conspiracy alleged in the complaint. In 


, Some ways, they were quite open about it. ‘They held, ór caused the 


| | 
| 


| 
| 


*The majority of the discotheque's customers have been black and hispante.; 
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officials of the Village to hold, pul:ic meetings at which they dema: d to ' 
know what the officials were doing about the discotheque, and the officials, 


led by the Mayor, responded that they were' doing everything that they 


, could do, and they urged the residents to cooperate with them. There 
obviously were also many private meetings at which the residents, or 
their ringleaders, including Mrs. Sideman, conspired more effectively, 


by devising the forms of harassment that they subsequently practiced at 


my expense. 


| 
| 
| 
| 
| 
| 


| 
! 
| 5. The conspirators at first complained that customers of the 


j 

| 

| parking ordinances. To satisfy them in this respect, I arranged meet- ' 
A | 
il ings with the Mayor and other officials of the Village, and I conceived 
i | 
. EF lia plan by which 1 would arrange to lease offstreet space for parking. I 


|| entered into a lease with the landlord of a nearby A & P Supermarket 
ti 
š ; ' under which the discotheque's customers would have been able to use at 


discotheque were blocking their driveways and otherwise violating local 


l, 
ii night the parking space that the supermarket's customers used during the 
i 
j; day. No sooner had I done so, however, when the conspirators, presumably 
disturbed about the allegedly illegal parking proclivities of the discotheque's 


| cuse uers, exerted sufficient pressure on the landlord to terminate the 


ii lease! I am informed and I believe that Mrs. Sideman was one of the 
|| persons who participated in this improper and illegal interference in the | 
i 


¡contractual relations between my corporation and the landlord, among 
ae, 4 


other ways by signing a petition addressed to the landlord. - | 
> ; i 6. Even while I was solving, or at least attempting to solve 


the parking problem, the conspirators moved against me more direct!y. 


A In mid-June, 1974, although the alteration plans I had caused to be filed i 
$ | 
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ji ‘ve the discotheque had long since been approved by the Village, anda 


certificate of occupancy had long since been issued for the premises, I i 
was visited by officials of the State Department of Labor, who quite ob- 
viously had been persuaded by the conspirators to come to their aid. 
The State officials served me with a notice of violation of the Labor Law 
i in respect of fire exits, of which they claimed the discotheque had an 

i 


insufficient number. Significantly, they gave me 30 days to cure the 


j 
| 
| 
| i 
EATA but they did not require me to close down the discotheque during 
| H period. | 
| 7. On July 2, 1974, however, the Village Building Depart- i 
| 

Í 


ment issued an order directing me to close down the discotheque while I 


|, was installing the exits required by the State Labor Department! The 
11 


| 


1 Village order came at a particularly inopportune time, as the conspirators ` 
i i 


! ' well ew, because of the forthcoming July 4th weekend, when I expected 
. I to do more business in the discotheque than I had ever done before. I 
| oan therefore, reluctant to shut down the discotheque, and, when I failed 
| 
i to do so, I was served with a summons (and subsequently, when my at- 
torney inadvertently failed to appear in court, I was arrested) for viola- 
| . 
| 


ition of the Village order. Almost immediately after the July 4th weekend 


| 


| however, I did in fact shut down the discotheque, and I kept it closed 


[antin tke additional exits required by the State Department of Labor had 
t 


' been installed and approved by that authority. Several months later, and 


o o tee caeso aea 


jafter a considerable expense in the way of legal fees and related disburse- 
Ii 


“ments, I was acquitted of the charge in the summons served upon me by 
ithe Village, which was for allegedly maintaining è criminal nuisance. This 


' was only the first of several improper charges of which I have been ac- 


: Quitted in the past, and I shall be acquitted in the future. 
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8. It was thereafter that ‘he conspirators, and particularly 


Mrs. Sideman, conceived of the means by which they ultimately forced me 
to shut down the discotheque permanently The, invoked two Village 


ordinances, which they knew to be unconstitutional, and, as if that were 
t 
| not improper enough, they invoked the two ordinances in an unconstitution-; 


quire "cabarets" to obtain a license in order to operate, and restricts 
| N i 
: Such establishments from playing any music or permitting dancing after 


| 
| 


1:00 a.m. on weekday mornings and after 2:00 a.m. on Sunday and holi- 


{ 

| 

| 
| 
| al manner. The first of those ordinances is one which purports to re- 
l 

| 

| 

f 


day mornings. The second ordinance, a so-called "anti-noise ordinance" 


: makes it illegal for any person to cause a noise to be made on his prem- 


n y 


PAn which is "unusu or "unnecessary" or can be heard at a distance 
$ 


of morr thar 100 “ec* from the premises. According to the information 
I and my attorneys have been able to gather, and there has been no 
ji contrary information, what I shall hereinafter call the "cabaret ordinance® 
‘!had not, prior to the time it was invoked against me, been invoked against 
1 "cabaret" almost from the date of its inception, which I believe was 

during the Prohibition era. Its use against me, therefore, was a clear 
case of selective prosecution. Moreover, at the time I was Served with 
the first three summonses for violation of this particular ordinance, there 
were at least two other "cabarets" in the Village of Mamaroneck which 


, Were violating the statute, openly and with impunity. 


— we 


9. Nevertheless, in mid-July, 1974, I was served with the 


first of many summonses under the "cabaret ordinance," and 1 was 


convicted on those first summonses and fined. The convictions are now ` 
' on appeal to the County Court of Westchester County, where I am confident 


I that they will be reversed, and it is not from those cor. ictions that I seek 


i 
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| 
| 
| 
|| 


| 
| 
|in Village Court. More critical is the fact that there are a substantial 


relief in this Court. The other plaintiff, my corporaticn, certainly does 


not Seek any such . -iief, since it was not even a party to the convictions 


¡number of summonses under the "cabaret ordinance" still outstanding 


against me, and, more than anything else, it has been the improper an: 


illegal use of this invalid ordinance that has forced me to close down 


| the discotheque. 


10. After receiving several successive sets of summonses 
under the "cabaret ordinance," I was, as a practical matter, obliged to | 
limit the hours of operation of the discotheque to those set forth in the ; 
ordinance. A discotheque, however, does not begin to get busy until 
| 


aa midnight. It can, therefore vardly te successful if it must shut 


i 
holidays. The discotheque on East ost Road was no exception. Under | 
| si 
ji Fg new hours it began to lose customers until it no longer operated at 


| 


down at. 1:00 a.m. on Weekday moi 'ngs and 2:00 a.m. 7 Sundays and 


a profit, and several weeks ago, I "cut" the losses of my corporation 


H assigning the balance of the lease to the premises to a third party | 


dnd Thus ended a business which was capable of earning a net i 


profit of $175,000 per year! 


i 
| 11. Mrs. Sideman's role in persuading the Village cfficials 
1 

pa invoke the "cabaret ordinance" against me was perhaps 19 greater | 
hae that of any of the other non-official members of the conspiracy. 
[Fue played the leading role, however, in the use of the "unnecessary ! 
¡noise ordinance." Beginning in July, 1974, i was served with the first 

° jof many summonses under that ordinance, and to my knowledge every 


z |;single one of those summonse> was issued on the complaint of Mrs. Side- ' 
| | 
| 
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man, whenever she took it into her head to harass me or she was 


prompted to do so by another member of the conspiracy. 


| 

| 12. I was convicted under some of these sumrmonses at the 
as time that 1 was convicted under the summonses for violation of 

the "cabaret statute," and some of the summons under the "unnecessary 
noise" statute are also still outstanding. . They, or the threat of them, 
id ió had an effect on the business of the discotheque only 

| slightly less devastating than the summonses under the "cabaret ordinance. 
a happened was that a police officer would insist that 1 lower the 


volume cf the music in the discotheque, either in connection with the 


issuance of a summons or under the threat of one, whereupon I would 


proceed to make one or more adjustments in the volume which wovld 
inevita'.y anger and alienate an additional number of the customers of 
the discotheque. Of course, all of these adjustments were at the whim 
of the officer (subject, of course, to the whim of Mrs. Sideman), since, 


after all, who can determine what is an “unnecessary noise." 


13. The Village officials were well aware of the fact that 
the “unnecessary noise ordinance" was unconstitutional. I am informed 
that the very court that convicted me under the ordinance, the Village 
Court of the Village of Mamaroneck, had previously handed down a deci- 
sion in a case entitled "People v. Daley" in which it had dicen a 
Po of the summons issued against defendant Daley under the same 
‘ordinance, with the comment that the ordinance "would seem to be of 
{ 

' doubtful validity." 


14. I am obliged also to add that, in addition to being de- 


prived of a business that earned $175,000 per year, my corporation has 
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| been forced thus far to spend over $20,000 in legal fees in defending both 


itself and me in various proceedings, and I have to date been fined 


|, $1, 200. ' | 


| 

f 

| i 

| j 
15. Mrs. Sideman, therefore, has been one of the leading ' 


members of a conspiracy that has wilfully, deliberately and wrongfully 


put me and my corporation out of business. She has not, as she now 


Suggests, merely tried to persuade public officials to do their duty; 
H 
| rather, she has tried to make, and has succeeded in making, those offi- 


| 
; cials ignore their duty to administer the (valid) laws fairly and evenly | 
4 
and without discrimination. She has not merely sought to regulate a i 

| 


cabaret," or to prevent “unnecessary noise," if such can be done under 


the Constitution of this country and this State; she has sought, and has 
‘been ultimately able, to put a particular "cabaret" out of business per- 


manently, because, although it was operating in a proper zone and in 


different and, to her, Somewhat disagreeable. Moreover, She fully well 


of the conspiracy were repeatedly told by the officials of the Village that 


they could not legally end a business in that way, but she insisted that 


| 


they find a way, any way. And they did. In brief, Mrs. Sideman has 


| 
¡ done everything she could do, and it has proved to be more than enough, | 
f 

t 
f to prevent me from earning a living in a perfectly legal way and to de- | 


ji Prive my corporation of exceedingly valuable property, in each instance 
J 
|l 


without the slightest (no less "just") compensation and in violation of i 
g J : 


levery principle of due process of law. | 
: i 


f 16. In light of the foregoing, I respectfully submit that the 
' 
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present motion should be denied in al! respects. 


| | 
qe f TEs g | 
A AS AC: ELA LI | 


GA 


CHARLES AKNIN 


Sworn to before me this 


of Optober, 


21st yá A 
VY 44 ty 
Mia 


LLM A 


STANLEY GELLER 

PUBLIC, State of New York 
No. 31-6484535 

Oval fied in Now York County 


Comr'ssion Eapices March 30, 1976 


NOTARY 
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UNITED STATES DISTRICT COURT A 
SOUTHERN DISTRICT OF NEW YORK 4 
itn. as de ein ia im A ae mea ae x 
g : ' 
CHARLES AKNIN and AKNIN CORPORATION, A : 
1 
Plaintiffs, Pr R 
: 75 Civ. 3231-CLB a7 
-against- E A j 
$ Vig f 
ARTHUR PHILLIPS, JR., ARMAND E Rg 
GIANUNZIO, JOSEPH NATARO, DANIEL : AE PERRA o- 
NATCHES, EMILIO A. DE D'BRAMO, HENRY : nee, 
A. GRUSE, ANGELO C. MUSTICH, LOUIS. : MEMORANDUM ny 
LIFRIERI, THOMAS FORTE, MICHAEL ROTH, 
EDITH SIDEMAN, "JOHN DOE", RICHARD : Ree y 
ROE", and "THOMAS HOE", f Ay 33 CS PS 13 
Defendants. a J i q 
Be O IN ra e ON: 
. wy 
Brieant, J. CARAS 
A 
irae 
By their complaint, filed July 1, 1975, plaintiffs seek 43 4 


S 


p3 


t 


declaratory and injunctive relief and also money damages. Their +'\% 


first pleaded claim “arises under the First, Fifth and Fourteenth ` ` 


AA" + 


Amendments to the Constitution of the United States, and §§ -1983 PAS 


4 


and 1985 of Title 42, U.S.C." The second claim is pendent, pleaded, ' 


f, 


oat "x 
TA E O" 


W 


in reliance upon the Constitution of the State of New York and». .''. 


various New York statutes. 4 Foro ESAS 


bis 
x 


Plaintiff Charles Aknin is President, and together with) .:* 


ge Ak 


~ 


“3 


his wife, shareholder of plaintiff Aknin Corporation, a New York,’ 


igav 


4 
‘ a 
' 


E 


. 2 


E ms 


-A28- 


“ 


y a 
> —_ a - 2 y 
e aeae A AA ee ee PA AAA AS A nee A > F's n 


DE CISION 


7 ve ree pe 4. P E 
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, vo 
corporation. Defendant Phillips, Gianunzio, Nataro, Natches, f 
< 

De D'Bramo, Mustich, Lifrieri and Forte are officials of the nA 
Village of Mamaroneck, Westchester County, New York. Defendants ; 
Michael Roth and Edith Sideman are not suei any official capa= ^i, na 


+ . $ A 


city, and Edith Sideman has none, being a housewife and resident ar 


of the Village of Mamaroneck. We are told that Roth holds a % nd 
state office as Chairman of the Liquor Authority, sien the hee 
» 

EA 


complaint does not so allege. : oe 


o 

+ 

4 
po E 
> 


t By motion t ly submitted on October 22, 1975, defendant., 1” 


r 
£ 
Pe 


Edith Sideman has moved for an order dismissing the complaint as ; Pr 


Masó > 


to her pursuant to Rule 12 for failure to state a Claim OF: +, hg W; 
% 
4 


alternatively, for summary judgment pursuant to Rule 56, F.R.Ciw.P. 


ia 
” j y 


The complaint, affidavit of plaintiff read in opposition, 


AR S 


Fa syaa 


to this motion and filed papers show that plaintiff operated a? highly 


Fond 
4 


pas French Restaurant, known for many years as “Charles ve 


ey 


a2 
~ 


located in a converted residence at 5121 East Post Road in the: 


Village of Mamaroneck, that being a through or main artery. ‘early’ 


7 of 
x 


a. 
PY tw 


in 1974, the restaurant closed because of the gasoline hortera 


” A 
$ 
mb 


« and plaintiffs converted their premises to a "discotheque" which; `. 


a 


k.was opened for business in April, 1974 under the name A 
$ ‘ A 
at 
A AA 
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We are told without contradiction that Zazou was an immediate 
financial success, that because of the nature of the entertainment 
furnished there, it earned ~rofits at the rate of $175,000.00 per 


year and attracted a clientele,. the majority of whom are said to 


ppe ee 


“be "black and hispanic." 


Implicit in 43, et seq. of Mr. Aknin's affidavit is the 


fact that the discotheque was in full operation in the early hours“, 


of the morning. Although locited in an area zoned for commercial, *'. 
’ Visi 4 


use, it lies on the borderline of a residential area in which 


e 


defendant Sideman lives. Plaintiff telis us that some of the. care 


residents of the neighboring residential area backing up to this 


.. 
$ 


E 
i 
>- 


principa] highway in Mamaroneck "took offense at the operation of: 


a Mp 
P 
“wh 


f > 
the discotheque in their neighborhood, and they were pastionlaniy e 


troubled by some of the activities of the customers of the dlacotneque 


sare a 


when, in the early hours of the morning, the latter left that X 


establishment." Since we assume that in the early hours of the |, 
¢ 


morning in Mamaroneck, New York the good burghers are sleeping,, and ` 


¿readying themselves for their contest with the Penn Central pS 


A. I Á 
5 


trains on the following day, we assume that this resentment was a: 


‘ a; 


matural and reasonable outgrowth of the noise and solaved activities, $ 


E IEE E Ee Cito 


-of the revelers attending the discotheque, and that their ethnicity. id 


A 4 


4 


tas oon 
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of no particular relevance. 
The complaint alleges that the defendants, together with 
those ubiquitious malefacto: 3 John Doe, Richard Roe and Thomas Hoe, 


conspired with each other, and with the Village fathers to take 2 


action to "c down plaintiff's discotheque -..d otherwise’ " ,” y 
è t 1 EN , 

PIT à 

deprive plaintiff oi rights, privileges and immunities secured >? ,)."y 
A. R's 

- P Í 

to them by th Constitution and laws of the United States;” wW . 


(Complaint, 14), that is, to cause the gathering at early hovrs,.: 


of large numbers of noisy and disruptive persons who wculd be 


> 4 y 


. 
PIE A 


expected to affect the neighborhood tranquility. Te 
ø” % 


ip 
pean 


It was suggested at the oral argument of this motion". « 


>. 


i t aet 
and is taxen as true, that defendant Sideman and others approached `s, : 


CE 


the Village officials and protested the operations of the discotheque 


They did this openly. They held, or caused the Village officials “, 


<a 


` 
PALA ES 


to hold public meetings at which they demanded to know what the? a. < 


> o 


. Officials were doing about the discotheque. 


Ss 


>s 
-a 
+ 
? 
> s 
x 
tg 
PRD 
A Potties Bee 


Y 
’ 


Initially, it appeared that customers of the discotheque 


ps st 


krwere blocking the private driveways of neighbors, end otherwise ¿1,03 
IA E 
leased : 3 


P 


, a + 
-.violating local parking ordinances. Plaintiff Aknin says he 


' 


t 
$ 
‘ 


$ 


the A & P Supermarket parking lot for use after store hours, so that) 


E i ? eee i 
A31 a ,% { 
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this admitted violation would be abated, and thereafter, the IY 
defendant Sideman and others signed a petition addressed to the 


landlord, asking that the landlord (whose local supermarket seeks 


‘ d "eho 
3 neighborhood patronage), not assist the operation of the red: 


discotheque by permitting it to use the off-street pecking? a A 
A 4 pr “ar id 
facilities in the evening. As might be expected, the A &.P heeded ':; Ca 
q. >.” AE. 
its customers. j a? En $ 
i are 
Pi ' s Thereafter, it appeared the conspirators induced officials! -: 


4 

of the New York State Department of Labor, not sued here, to serve ik 
: i pr 

a notice of violation of the Labor Law in respect of fire exits;:."..'. 2 


«* a 
ce oe e” 


“F of which Zazou had an admittedly insufficient number. That popart- A 4 2 
ment posteá a violation, allowing 30 days for the installatión e Š 

i, additional exits. The conspirators persuaded the Village Building; E 

| Departme..t to issue an order revoking the certificate of occupancy, pe 
and directing a closing down of this plz e of public assembly until :™ 7 

e 


Y 


the exits were instal. -d as required by the State Labor Departme: 


_— 
” 


Lip... 


This was done on the eva of the July 4th weekend, at which time it. 


: rae 
was admitted that there would probably be a substantial crowd in te 
5, gd 

: attendance at the discotheque. For failing to close Zazou pursvant , 4 
i pis orta ATG 
` to the Village order, the Village officials caused Aknin to be' A | 


E ls 


pe arrested and charged. Thereafter, following the weekend, he did 


a 


A 


A A e 
E DE CISION 
A . 
close until he had complied with the State Labor Department order. Pz 


He was acquitted. Citizens, however officious they may seem, hava 


a right to urge their officials to enforce the fire laws. 


It also appears that the Village of Mamaroneck had a» 
cabaret ordinance restricting the playing of music or dancing after 
1:00 A.M. on weekday mornings and after 2:00 A.M. on Sunday and ' do 
holiday mornings, and also had an anti-noise ordinance. These : 
are ancient laws which plaintiffs suggest, and the Court recognizes, 
were initially conceived during the era Of National Prohibition, when ` r 
“caharets" and “speakeasies" tended to proliferate on main highways. 


in Westchester County, producing the same annoyances complained of : - 


by Sideman. 


In mid-July 1974 plaintiff was convicted of violating these': 


+ 


ordinances, and his convictions are now on appeal to the County 


E 
Court of Westchester County where he is "confident that they will > 
be reversed." (Affidavit of Charles / xnin, 19). AP 4 


Plaintiff Aknin asserts (Affidavit, 19), that the improper al 
and illegal use of these invalid ordinances has forced a closing of.. '; 
the discotheque. This was because, as a practical matter, he was £ 


~ obliged to limit the hours of operation to those set forth in the 


mo ee 
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cabaret Ordinance, and closure at such hours does not suit his 


customers. 


It is alleged, and we assume, that Mrs. Sideman,- together 


with her conspirators, persuaded the defendant Village officials, ' 


to invo the cabaret ord. ce against plaintiffs, and Likewise. Y 
. - ai 

the unnecessary noise ordinance. It is claimed that the Village ,.. vs 
$ - ar . r > ‘9 
officials who responded to wishes of their electorate were well , — 


eb, 
aware Of the fact that the unnecessary noise ordinance was facially :. 


14 Va 


unconstitutional for vagueness, and that enforcement of the cabaret ` 


š A ` 

closing hours was selective; saloons having more discreet patrons ~~ %:)? 
Terre A 

» de 
being allowed to remain open so long as there was no neighborhood , e 
, . Å “ $o by 

outcry. 4 
> 58 > N è If y oa 
The "blessings of quiet seclusion" have been held to be ne 

è +H `$ 


a . 


a permissible goal of local government. Village of Belle Terre: v-z} 


b-a 


Boraas, 416 U.S. 1, 9 (1974). Mrs. Sideman and her neighbors, Doe,” 


iaa 


Roe and Hoe enjoy First Amendment rights. . They are entitled to speak, 


A 


and even to speak sharply, to their elected representatives concerning; 
these goals. When they assemble at public hearings and request the ~ 


r 


$t "i 
A AAA 


local officials to "do something" about the discotheque, it will be ` 


- at 


presumed that they intend something láwful be done. Village - 
> Sa e O 
officials are expected to resist any improper suggestions, and 


a 


hi e t . - - eo... A A, ad e >? a et bat A 
"A 
; E ` DE CISIÓN Š 
o” Tea > o 
y * 
(.: j 
A. h 


avoid use of improper means. 


; | es 
Pp If, arguendo, the Village officials then do something LS 
$ unlawful [but Cf. Brault v. Town of Milton, No. 74-2370 (2d Cir. 


Oct. 1, 1975) (en banc)], we see no basis for a claim agains’ the Mors 7 


Ti + o 
citizens who demanded the lawful municipal action. TO permit 


masatenance of this type of civil rights lawsuit against a private ` 4:3 
oe > < 


individual would under the circumstances and uncontested facts . A 


shown in this case, have an unfortunate and unjust chilling effect.. 
Dri A 
upon the exercise by members of the public of their First Amendment .::. 


qe? 
: í ; BE 
é right to complain about a public nuisance. =p | iv 
e IÓ i There is no contested issue of fact; summary judgment A ‘ 
} E 
E 8 : : ‘ ¡A 
el is granted to defendant Sideman only, pursuant to Rule 56, P.R.CiVi dS 
ee hee 
E as 
AA and the complaint is dismissed as to defendant Sideman and her ’ iA 
sia j $ 
is co-defendants, Doe, Roe and Hoe, only, and the caption of the action. 4 
i SHO 
the is amended to remove their names. j 
Y | ný 
Bs thes The Court also agrees with the contention advanced by y 
ATA bones 
TS 56 : i i piin 
A e Mrs. Sideman that she should not be held in the case while it takes its 
E a course as to the other parties. The burden of litigation «ad the“, “e 
tos » i e ; ‘ 
$7 
oft legal expenses attendant thereon, would also exert'a chilling $ 
par APP 
' y . > DF tea } 
d effect upon the citizens of the Village in their exercise of First . i} 
A PP 
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Amendment rights, and their important right to petition local 


government for the redress Of real or fancied grievances. 
Accordingly, 1 find there ia no just cause for delay pursuant to 
Rule 54(b), F.R.Civ.P., and that a final judgment should be filed 


at this time as to Sideman and her fellow citizens DOe, Roe and Hoe. 


Nothing herein should be taken as suggesting plaintiffs 
have stated a claim pon which this cnt will grant equitable and 
declaratory relief as against the remaining defendants. The 
parties have not briefed and the Court has not considered the 
applicability of the doctrine of abstention enunciated in niaii 


v. Harris, 401 U.S. 37 (1971) and Samuels v. Mackell, 401 U.S. 66 


(1971). 


t e. y 
ty yT 


e >* ar a > dare in Ab A 


Counsel for Mrs. Sideman shall settle a final judgment 


a 


on five (5) days notice. 


e 


Dated: New York, New York 
November 7, 1975 


NM 


~ant eS L. BRIEANT, JR 


a SE 5 PEATA e a 
CHARLES L. BRIEANT, JR. 
Ui Su De. de 


E 
| 


| 
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AFFIDAVIT OF STANLEY GELLER 
IN SUPPORT OF PLAINTIFFS' 
MOTION TO REARGUE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES AKNIN and AKNIN CORPORATION, 


| 

|i Plaintiffs, 

1 

il 

li -against- $ 

li AFFIDAVIT =: 
? ARTHUR PHILLIPS, JR., ARMAND GIANUNZIO, : SUPPORT OF 
li 


JOSEPH NATARO, DANIEL NATCHES, EMILIO A MOTION 
` DE D'BRAMO, HENRY A. GRUSE, ANGELO C. : 

| MUSTICH, LOUIS LIFRIERI, THOMAS FORTE, 

¡ MICHAEL ROTH, EDITH SIDEMAN, "JOHN DOE", 

' “RICHARD ROE" and "THOMAS HOE", 


| 

| Defendants. 
t 

1] 

| 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


STANLEY GELLER, being duly sworn, deposes and says 


as follows: 


f 

! 1. I am a member of the firm of Butler, Jablow € Geller, 
attorneys for plaintiffs in this action. I make this affidavit in suppor: 

| of plaintiff's motion for a rehearing of defendant Sideman's motion for 

summary judgment, which was previously granted by the Court in a 


memor2rdum dəcision filed November 7, 1975. 


2. I respectfully submit that in its original dəterminatioz 
the Court overlooked salient facts and points of law. Specifically, I 
respectfully submit that the Court failed to recognize the existence ir 
this case of a question of fact relating to the good faith and lack of 


malice of defendant Sideman, the central question in cases of malicios 
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or selective prosecution. 


3. To begin with, I respectfully submit that the Court 
mad2 several assumptions cf fact which are unwarranted by the limiza ¿ 
record. The first assumption is that the defendant Sideman's conduc: 


"was a natural and reasonable outgrowth of the noise and related 


activities of the revelers attending the discotheque and that their ethr:- 


is of no particular relevance." This assumption is contrary to the 
allegations of the complaint, to the statements in plaintiff Aknin's af?i- 
davit in opposition to defendant Sideman's motion and to statements ir 
my oral argument before the Court in opposition to the motion. Plaiz- 
tiffs have expressly taken the position that the primary, if not the soi, 
reason for the conduct of defendant Sideman and the other residents zf 
the area in which plaintiffs' discotheque is located was the fact that 
the residents resented the patrons of plaintiffs' discotheque because o: 
their age, Social and economic group (Compi., para. 10). More 
particularly, in plaintiff Aknin's previous affidavit, he pointed out tha: 
the majority of the patrons were young blacks and Spanish-speaking 
individuals (Aff., footnote, p. 2). In my oral argument to the Court, 
I noted that one of the tactics adopted by the residents of the area was 
to stand in front of plaintiffs' discotheque and to shout epithets at the 


patrons while the latter entered and left the discotheque. 


4. Moreover, although plaintiffs' discotheque borders oz 
a reSidential area, it is not that close to a sufficient number of resi- 
dences to make noise emanating from it a reason for the passion tha: 
its presence aroused in the community. The discotheque has its froz.: 


on East Boston Post Road, where, in i} immediate vicinity there ar= 


1. AFFIDAVIT OF STANLEY GELLER 
| IN. SUPPORT OF PLAINTIFFS! 
MOTION TO REARGUE 


commercial establishments. Behind the discotheque is a tennis club 


that takes up a considerable area. 


| no residences. Across the Post Road is Main Street and business ari 
| 

| 

| 

| 

| 

| 5. As plaintiff Aknin pointed out in his previous affidavit, 
| the residents of the Village initiall® focused their attention on the 

| alleged "parking problem." It is well known, that the traditional way 1: 
| keep "outsiders" out of a local area is to prevent them from parking 

| their cars there. In this case, therefore, the residents, whose real 

| desire was to keep the patrons of plaintiffs' discotheque out of the 


area, followed the traditional pattern by demanding that the police 


keep the patrons' cars off the streets in the vicinity od the discotheque. 


6. This was made particularly clear by the “solution" 
that was considered by the residents and the public officials, at meet- 
ings called for that purpose. The "solution" was a temporary gen2ral 
ban of all pari.ing in the area. I quote from the Village newspaper, 
the "Daily Times" of July 9, 1974, reporting on a meeting held the 
night before: 

"Responding to other questions, [defendant Village 

Police Chief] Lifrieri said that the village could not 

impose a temporary emergency parking ban, like a 

Snow ban [it was the middle of the Summer!], and 

reiterated that the only way to get the cars out of the 


neighborhood is through a total ban and towaway’ pro- 
cedure." 


7. In other words, and this point, which this Court ap- 
pears to have overlooked, is critical -- the initiative for this bogus 
i eee 
| "solution" to a bogus "parking problem," came not from the public 


| officials, but from the residents. At first, the public officials resiste 
‘ 
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the residents' clear wish to apply the law -- in this instance, Villaz= 


ordinances -- in an all too obviously discriminatory way. 


8. When faced with the initially proper reaction of də- 
fendant Lifrieri, however, the residents quickly backed off. They diz 
not wish the law to be applied indiscrim: ately, and now I refer spe- 
cifically to defendant Sideman. Again I quote from the "Daily Times, 
this time from the issue of August 8, 1974, reporting on an "informs: 
meeting of residents and public officials on the prior evening: 


"A few residents spoke in favor of restricted park- 
ing but a majority supported Alred [Alfred] J. Sideman, 
520 Greenhaven Road, who said his iamily owns four 
cars with parking for only three therefore one car has 
to be left on the Street. 


"Sidəman proposed that the village deed the street 
to the residents to be maintained as a private road, 
but [defendant Village Mayor] Phillips said there is 
little likelihood that the state would approve that action.’ 


9. Here it is specifically the Sidemans whe are proposizz 


E 


a bogus "solution" to the bogus "parking problem," and defendant Mavc> 


Phillips is counselling against it. I am constrained to note that the 


"private street" solution to get rid of plaintiffs’ patrons is hardly 


different in kind from the "private school" solution by which Southern 
citizens have been attempting to evade the law of the land as laid dow- 


in Brown v. Board of Education, 347 U.S. 483 (1954). 


10. Defendant Sideman was not entirely unsuccessful in 
her first effort to have the law ~pplied in a discriminatory way. As 
indicated in the "Daily Times" article of August 22, 1974, her resid=:* 


is on Greenhaven Road. Apparently, in the summer of 1974, there 
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a Village parking ordinance relating to that road. It was not enforce =. 
however, because the aforementioned tennis club is also on that roaé, 
and the members of the club use the road to park their cars, and 
the presence of the tennis players is not resented by the residents. 
The situation changed dramatically after the advent of plaintiffs' dis- 
cotheque, when the patrons of the discotheque tried to use the road 
to park their cars. The "Daily Times," May 22, 1975: 
"Police Lt. William Paonsassa, who sits with the 
‘Village of Mamaroneck] traffic commission as an 
isor, said the regulation prohibiting parking on 
both sides of Greenhaven Road was instituted before 
the controversy arose over the discotheque. Leniency 


was shown to tennis players who parked at the courts, 
however, until last Summer wi 


ven debate over parking 


by Zazou [plaintiifs' discotheque] patrons became 
ci ci A be AS el ii A 
heated. 


I respectfully submit it would be difficult to find a more clear cut aż- 


mission of discriminatory enforcement of the law. 


11. The utter hypocrisy of the "parking problem" approz-=- 


however, was revealed in the A&P episod= described in plaintiff Akni-* 
previous affidavit. When, in ‘\is innocence concerning the real motive 
of defendant Sid>man and her fellow residents, Aknin came up with a 
Solution that would truly keep the cars of plaintiffs' patrons off the 
streets (but not out of the area), by arranging a lease with the A&P's 
landlord, under which plaintiffs' patrons could park in the supermarke- 


parking space, the residents forced the landlord to cancel that lease, 


immediately after he had made it. The "Daily Times," August 22, 127 


Laso 
Signed by 119 A&P neighbors demanding that parking in 
the Supermarket lot be 'stopped immediate y' and expres=- 
ing concern that Zazou [plaintiffs' discotheque] traffic 
might endanger children in the area when school reopens 
in the fall." 


"The Village Board acknowledged receipt of a petitiz- 
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Quite obviously, plaintiffs' discotheque has never been open for busina3.z 


at any time when children are going to or coming from school! 


12. In brief, this Court's picture of the residents, and 
"particularly of defendant Sideman, as, in this instance, Simple, hones: 
folk who were merely petitioning their public officials to do something 
lawful in the premises is contrary to the actual facts. They repsate“"> 


SuggeSted that their officials take the most brazenly discriminatory 


and selective action with one purpose: not to correct any improper 


activities committed by individuals among plaintiffs' patrons, but to 
put plaintiffs out of business. They cannot now recoil, as if in horror, 
at what they pushed their elected officials into doing -- almost, it wo. +: 


Seem, against the latters' will, and surely against their better judgm=:-: 


13. Before leaving this history of the bogus "parking 


roblem," I respectfull oint out to this. Court that this is not a zoni--: 
p p y P : 


case, as the Court suggested in its memorandum decision by referrinz 


to Village of Belle Terre v. Boraas, 416 U.S. 1, 9 (1974). It 


is a subversion of the principles of zoning law. In this instance, the 
residents persuaded their public officials to drive plaintiffs out of an 
area in which plaintiffs had every right to be under the local zoning lav, 
ind the residents were well aware of that fact. They were expressly 
advised of it by their public officials at more than one meeting. Once 
again, the "Daily Times," August 22, 1974: 

"The officials said Aknin has complied with all villaz= 


and state regulations regarding the operation of his esta- 
has ‘ment, EEN 


14. It was while the bogus "parking problem" was being 
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discussed by the residents and public officials that the procedures to 
close down plaintiffs' discotheque were worked out, the use of the 

" " r " inane 

cabaret ordinance and the unnecessary noise ordinance. Those 

procedures, however, were not discussed at the open meetings, and 


P . n n " 
the discussions concerning them are not reported in the "Daily Times. 


. That does not mean, however, as this Court suggested in its memorandum 


decision, that there were no "closed" or clandestine meetings between 
the ringleaders among the residents and the public officials. We know 
that defendant Sideman was in constant communication with the Village 
police, if not with other Village officials, with respect to action under 
the "unnecessary noise" ordinance. Plaintiff Aknin stated in his pre- 
vious memorandum that Mrs. Sideman was behind every summons issued 
against him under the ordinance, and she did not challenge that. She 
cannot do so, since her part in these summonses is a matter of record. 
Thus, the "Daily Times," May 19, 1975: 


"A summons citing violation of the village noise or- 
dinance at the Zazou discotheque, 1521 E. Post Road, 
Mamaroneck, was refused early this morning by the owner, 
Charles Aknin, and the information was turned over to 
Mamaroneck Village Court. 


"Ptl. Fred Daly, responding to a complaint shortly 
after midnight from Edith Siisman, 520 Greenhaven Road, 
weht to that address where he reported hearing music 
coming from the discotheque, a distance greater than thr 
permitted 100 feet. 


"Aknin, approached at the discotheque, refused a 
Summons and insisted on returning with the patrolman to 
the Greenhaven Road location, at which time the music 
was no longer audible, Daly said. On a written complaint 
from Mrs. Sideman, Daly again attempted to serve the 
Summons and Aknin again refused it, the patrolman said." 


15. 1 respectfully ask this Court to note the date of this 


particular incident -- May 19, 1975. This was one of the later summonse: 
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one issued well after plaintiffs' attorney had appeared in the Village 


Court and pointed out that the "unnecess iry noise" ordinance vas un- 


constitutional, and had ber all but found to be so in a prior decision 
li 


of the Village Court in the Daley case (referred to in plaintiff Aknin's 


[i 
| previous affidavit). I Should also note here that a Substar tially idantica! 
| 


onstitutional by the State Supreme 


| ordinance was flatly held to be unc 
| Court, Suffolk County, 
i 


in Village of Southhamption v. Tekworth, 69 
ee MP TION BS idk 


Misc. 2d 291 (1972), 


ji 16. Under these circumstances, I respectfully submit that, 


| 
| 
| eSpecially at this stage of this action, when plaintiffs have not yet had / 


i| the opportunity t pose any adverse parties or witnesses, it is reason- 


¡ able to infer that, certainl y a Specified date, and even before ther 


(in the course of her many conversations with the Village olice), də- 
y ge p 


fendant Sideman shared the knowledge of the Village officials that the 


' A 4 y P 
| 'unnecessary noise" ordinance was unconstitutional. Yet she continued 


li to charge plaintiffs with violations of that ordinance and to persuade the 


Village officials to act upon her charges. 
| 


| 17. This leads to what I respectfully considər to be the 


critical point of law that the Court overlooked in its memorandum deci- 


assume, that de- 


fendant Sideman and some 


| 

| sion. The Court is prepared to assume and does 
| 

| of her fellow residents "persuaded the de- 
ii 

ji 


fendant Village officials to invoke the cabaret ordinance against plaintiffs 


and likewise the unnecessary noise ordinance." Zccepting that assump- 


tion, I respectfully submit it follows that the motion for summary judg- 


ment must be denied on the basis of hornbook law on malicious oSecu- 


tion. 
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18. It is well-establissed that a private individual is guilty 
of malicious prosecution if he or she knows that another person did aot 
commit an act which is a crime under the law, but, nevertheless, 
persuades a public official to prosecute for that 
Sad never has been, en 
prosecuted. If the public official also knew that the person charged did 


not commit the act charged, that would make the public official guilty 


of malicious prosecution; it would not exculpate the private individual who 


had persuaded him to prosecute. / is uld be so even though it 


could be arcued that the public j C ar certainly could 
-X i m M A 


have, refused to prosecute, 


19. I now respectfully ask the Court to suppose that a 
private individual knows nat an ordinance is unconstitutional, o`“ that 
the enforcement of the ordinance would be unconstitutional because it 
would constitute selective prosecution, but, nevertheless, persuados a 
public official to prosecute thereunder. Is there any more reason why 


the willingness of the public official to prosecute under those circum- 


stances should exculpate the private individual than in the prior example ? 


I respectfully submit that there is not the slightest difference. In the 


one instance the private individual persuades a public official to act 
upon a false set of facts; in the other, upon an invalid set of ordinances, 
one of which -- even 1f it were valid on its face -- could not hàve been 


validly invoked under the rule of law prohibiting selective prosecution. 


20. The Court's reference to the normal First Amendment 


right of an American citizen to petition his or her elected official for 
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redres. of grievances has no application -- and never has had -- to 
cases of malicious or selective prosecutior 11d, there would 
never be a case of malicious prosecution The simple point is th i 
the First Amendment wa: never intenced, and has never been properly 
applied, to a private individual who knowingly persuades his or her 
elected officials to act in Violation of the law. Such interplay between 
private individual and public official has nothing to do with redress of 
grievances; rather, it is a Subversion of the right thereto 4 ' all 


due process. 


21. This Court has assumed that defendant Sideman and 
her fellow residents who are referred to in the co.rolaint as ‘John D 


"Richard Roe" and "Thomas Hoe" were Seeking only the proper 

tion of valid laws to protect themselves from the unlawful acts of 
citizens. Plaintiffs Say that there is at least a question that defenda 
Sideman and her fellow residents were in fact knowingly enga +d in 
a process more closely akin to mob rule and lynch law in derogation 


of the rights of other citirens. That Simple, but critical issue is 


mixed question of fact and law at the heart of every case of mali 


and selective prosecution whether brought under the Biv Rights 


or under some other authority. What this Court has done 
I respectfully submit is to decide the question in defendants' fav 
papers before plaintiffs have had the Opportunity to depose any 


or witness. 


22. The court in its memorandum decision referred to 
Brault v. Town of Milton, No. 74-2370 (2d Cir. Oct. 1, 1975) That 


case was decided by the full bench of the Court of Appeals primarily oz 
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the issue of malice -- i.e., whether or ‘i the officials of the Town o 
Milton not only proceeded under a law which they knew to be unconstitu- 
tional, but did so for some ulterior m tive, such as to put Mr. Brault 
out of business. I respectiully submit that that question of malice, 
which so concerned the full bench in Brault is the very question that 


this Court has decided summa y, in favor of defendant Sideman. 


23. Even more to the point thau Brault is Heyman v. 


Commerce and Industry Insurance Company, No. 75-7230 (2d Cir. 
Oct. 24, 1975), decided by the Court of Appeals three weeks after the 


Brault case. In Heyman, the Court of Appeals reversed a summary 
|; judgment where the issue was also one relating to the state of mind 

| of the defendant -- in that instance, the intention of the defendant 
concerning a part of an insurance agreement. Speaking for the Court 
of Appeals, Chief Judge Kaufman emphasized that "when the [district] 
court considers a motion for summary judgment, it must resolve all 
ambiguities and drav all reasonable inferences in favor of the party 


| against whom summary judgment is sought." Given the background of 


the manner in which defendant Sideman and her fellow residents repeated- 


I 
| 
| 
| this case, the documented history of the bogus "parking problem" and 
| 
| 
| 
|! ly tried to persuade their elected officials to apply the law in an unlaw- 
| 


ful way, and, lastly, defendant Sideman's close participation “with the 


¡ elected officials in the prosecution of plaintiffs under the "unnecessary 
noise" ordinance, it is a reasonable inference that she not only was 
among those who persuaded the officials to act, but that she did so 
knowing that they would act unlawfully and that she encouraged them to 


/ | do so. 


-A47- 


AFFIDAVIT OF STANLEY GELLER 
IN SUPPORT OF PLAINTIFFS' 
MOTION TO REARGUE 


24. In light of the foregoing, I: spectíully request this 
Court to grant a rehearing of defendant Sideman's motion for summary 
judgment, and upon such rehearing, to reverse itself and to deny that 


mot.cu in its entirety. 


Y, 


Sworn to before me this 


17th day of November, 1975 


RICHARD 


Eciay Pu 


Qualifios in iis Your County 
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TO PLAINTIFFS' MOTION TO REARGUE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
CHARLES AKNIN and AKNIN CORPORATION, 
° Plaintiffs, Civil Action 


File No. 
-against- 75 Civ. 3231-CLB 


ARTHUR PHILLIPS, JR., ARMAND 

GIANUNZIO, JOSEPH NATARO, DANIEL AFFIDAVIT 
NATCHES, EMILIO A. DE D'BRAMO, a ae a 
HENRY A. GRUSE, ANGELO C. MUSTICH, 

LOUIS LIFRIERI, THOMAS FORTE, 

MICHAEL ROTH, EDITH SIDEMAN, 

"JOHN DOE", "RICHARD ROE", and 

"THOMAS HOE", 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


LOUIS C. FIELAND, being duly Sworn, deposes and says: 

I am counsel to the firm of Zimmer, Fishbach & Hertan, 
attorneys for the defendant Edith Sideman. This affidavit is 
submitted in opposition to the plaintiffs' motion for a re- 
hearing of defendant Sideman's motion to dismiss, which was 
previously granted by the Court. Pursuant to the Court's 
decision, filed November 7, 1975, a proposed judgment has been 
submitted to the Court. The instant motion for rehearing asserts 
that the Court's determination "overlooked salient facts and 
points of law." In essence, the "salient facts" now set forth 
in the moving affidavit are quotations from newspaper articles. 
In any event, the claim of the plaintiffs against the defendant 
Sideman now has boiled down to an alleged claim against her for 


malicious prosecution. 
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The essential elements for a claim of malicious 
prosecution, as established by the substantive law of the 
State of New York, are patently missing trom the purported 
claim based on this ground now asserted against the defendant 
Sideman. Further, a claim of malicious prosecution against 
this defendant, Standing alone and stripped of any connection 
with constitutional questions, cannot be maintained in this 
Court, because the requisite diversity is not present (the plain- 
tiffs and the defendant Sideman are residents of the State 
of New York). 

It is respectfully submitted that the moving affidavit, 
despite its length, sets forth no new Operative facts which 
require consideration or reconsideration by the Court. No new 


legal principles and no law not already carefully considered 


by the Court, appear in the moving affidavat. 


The motion for rehearing of the defendant Sideman's 


motion for summary judgment should be denied in all respects. 


a E 
EX (Aa. ANA, AZ) 


“LOUIS C. FIELAND 


Sworn to before me this 


21st day of November 1975 


MURIEL COLLIGAN 
Notary Public, State of New York 
No. 41-5761555 
Qualified in Cueons County 
Commission Expires Mach 30, 1976 


JUDGMENT APPEAL} ) FROM 


UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK 


Civil Action, File Number 75 Civ. 3231-CLB 


CHARLES AKNIN and: AKNIN CORPORATION, $ 
Plaintiffs, $ 


-against- 


ARTHUR PHILLIPS, JR., ARMAND s JUDGMENT 
GIANUNZIO, JOSEPH NATARO, DANIEL q 
NATCHES, EMILIO A. DE D'BRAMO, 

HENRY A. GRUSE, ANGELO C. MUSTICH, 


.. 


LOUIS LIFRIER1, THOMAS FORTE, : 
MICHAEL ROTH, EDITH SIDEMAN, i 
"JOHN DOE", "RICHARD ROE", and s 


"THOMAS HOE", 


Defendants. 


This acticn having come on for hearing on 
d Defendant Edith Sideman's motion for an order dismissing 
the complaint as to her pursuant to Rule 12 for failure to 
state a claim, or alternatively, for summary judgment 
pursuant to Rule 56 F.R.C.P., and the motion having been 
fully submitted after hearing argument of counsel, and the 


Court have duly rendered its opinion and decision 


dated November 7, 1975, 


It is Ordered and Adjudged: 

l. There is no contested issue of fact and 
sumnary judgment is granted to the Defendant Edith Sideman 
pursuant to Rule 56 F.R.C.P., and the complaint is dismissed 
as to her, and the Defendants "John Doe", “Richard Roe" 


and "Thomas Hoc"; 
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2. The Court finds that there is no just cause 


for delay pursuant to Rule 54(b) F.R.C.P., and that a final 


judgment should be filed at this time as to the Defendants 
Edith Sideman, "John Doe", "Richard Roe" and "Thomas Hoe"; 

3. That the Plaintiffstake nothing of the 
Defendants Edith Sideman, "John Doe", "Richard Roe" and 
"Thomas Hoe", and that as to these Defendants the action 
is dismissed on the merits, and that the Defendant 
Edith Sideman recover of the Plaintiffs Charles Aknin and 
Aknin Corporation her costs of this action; 

4. That the caption of this action is hereby 
amended by deleting the names of the Defendants Edith Sideman, 


“John Doe", "Richard Roe" and "Thomas Hoe" 


Dated at New York, New York, this 26th day 


of November 1975. 


s/ CHARLES X.. BRIEANT, JR. 


U.S.D.J. 


Judgment Entered: 11/28/75 


s/ RAYMOND. F. BURGHARDT 
CLERK 


NOTICE OF APPrAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES AKNIN and AKNIN CORPORATION, 


-against- 


Plaintiffs, 


Civil Action 
File #75-3231 (CL=} 


ARTHUR PHILLIPS, JR., ARMAND GIANUNZIO, 
JOSEPH NATARO, DANIEL NATCHES, EMILIO A. NOTICE OF 
DE D'BRAMO, HENRY A. GRUSE, ANGELO C. : APPEAL 


MUSTICH, LOUIS LIFRIERI, THOMAS FORTE, 


MICHAEL ROTH, EDITH SIDEMAN, "JOHN DOE", 
"RICHARD ROE" and "THOMAS HOE", 


Defendants. 


PLEASE TAKE NOTICE that the plaintiffs in this action 


hereby appeal to the United States Court of Appeals for the Second Cir- 


cuit from the order of the Hon. Charles L. Brieant, Jr., United States 


District Judge, entered the 24th day of November, 1975, denying plain- 


tiffs' motion for a rehearing of defendant Sideman's motion for Summary 


judgment, and from the judgment of the same judge, entered the 28th 


day of November, 1975, dismissing the complaint herein against de- 


fendants Edith Sideman, 


‘John Doe", "Richard Roe" and "Thomas Hoe", 


and plaintiffs hereby appeal from each and every part of the aforemen- 


tioned order and judgment. 


Dated, New York, New York 


December 2, 


1975 


BUTLER, JABLOW & GF LER 
Attorneys/for Plajntiffs,’ thf, 


LMM ; "EL E 


STANLEY GELLER 

A Member of tiré Firm 
Office and P. O. Address 
400 Madison Avenue 

New York, New York 10017 
(212) 755-2040 
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ZIMMER, FISHBACH € HERTAN, Esqs. 
Att ys for Defendant Edith Sideman 
91 aird Avenue 

New York, N. Y. 10022 


CLARK, GAGLIARDI € MILLER, Esgqs. 
Attorneys for Defendants Arthur Phillips, Jr., 
Armand Gianunzio, Joseph Nataro, Daniel 

Natches, Emilio A. De D'Bramo, Henry A. 
Gruse, Angelo C. Mustich, Louis Lifrieri, 
and Thomas Forte 

175 Main Street 

White Plains, N.Y. 10601 


ATTORNEY GENERAL OF THE STATE OF NEW YORK 
Attorney for Defendant Michael Roth 

2 World Trade Center 

New York, N. Y. 10047 


CLERK OF THE COURT 
United States Court House 
Foley Square 

New York, New York 10007 


STATE OF NEW YORK ) À 
COUNTY OF NEW YORK)**-* 


y PA Na RADO , being duly sworn, 
deposes and says that deponent is not a party to the beg y 
is over 18 years of age and resides at 


That on the 40°‘ day of JAW UA 
deponent personally “served the within ; 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
Stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving 2 true copies of same with a duly 
authorized person at their designated office. 


B boi true copies of same enclosed , 
in a postpaid properly aftres inthe post office 
or official depositor <clusi and custody 
of the Unites eared post office department within 
of Ne rk. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 


addresses. : E 
Zimmer, FISH BACH + MERTA ve 
ATTOR FAID € POT de FEAT - AJAZ AL Lt 


EDITH SLEA 
919 THT ALE 
Uezd yoke N. y - 


Sworn to before 


SO day of 
( 


MICHAL Des ANTIS 
Netary Put 
uaifi ad 


` A 
Comnvesion Lxpues ty 


